
DATE: DECEMBER 4,2001 

DOCKET NO: T-00000A-97-0238 

TO ALL PARTIES: 

Enclosed please find the recommendation of Administrative Law Judge Jane Rodda. 
The recommendation has been filed in the form of an Order on: 

QWFST CORPORTION 
(CHECKLIST ITEM NO. 3) 

Pursuant to A.A.C. R14-3-110(B), you may file exceptions to the recommendation of 
the Adminjstrative Law Judge by sling an origi i  and ten (IO) copies ofthe exceptions with the 
Commission's Docket Control at the address listed below by 4:OO p.m. on or before: 

- 

DECEMBER 13,2001 

The enclosed is an order of the Commission, but a recommendation of the 
Administrat ive Law Judge to the Commissioners. Consideration of this matter has tentatively 
been scheduled for the Commission's Working Session and Open Meeting to be held on: 

DECEMBER 20,2001 

For more information, you may contact Docket Control at (602)542-3477 or the 
Hearing Division at (602)542-4250. 

Arizona Corporation Commission 
DOCKETED 

DEC 0 4 2001 

1200 WEST WASHINGTON; PHOENIX. ARIZONA 85007-2996 i 400 WEST CONGRESS STREET. TUCSON, ARIZONA 8570:.1347 
W C L  irrlLXQ 

This document is available in alternative formats by contacting Shelly Hood. 
ADA Caordinator. voice phone number 60215.12-393 I .  E-mail shoou' i i icc,srat~.~7.~1~ 
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BEFORE. THE ARTVONA CORPORATION COMMISSION 

XI!,LIAM A.MUNDEL.L ~~ ~ 

ZHA&AN 

COMMISSIC;.JER 
IM IRVIN 

dARC SPITZER 
COMMISSIONER 

N THE MATTER OF U. S. WEST 
:OMiMUNICATIONS, INC.3 COMPLIANCE 
NITH SECTION 271 OF THE 
rELECOMMUNICATIONS ACT OF 1996. 

DOCKET NO. T-00000A-97-0238 

DECISION NO. 

ORDER 

%en Mceting 
Iecember 20,2001 
’hoenix, Arizona 

SY THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

irizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On March 9, 2001, the Commission issued Decision No. 63419, conditionally 

pproving Qwest’s compliance with Section 271 of the Federal Telecommunications Act of 1996 

“1996 Act”) Checklist Item No. 3 - Pc!es, Ducts, Conduits and Rights-of-way. 

2. The 1996 Act added Section 271 to the Communications Act of 1934. The purpose of 

jection 271 is to specify the conditions that must be met in order for tile Federal Communications 

Jommission (“FCC”) to allow a Bell Operating Company (“BOC”), such as Qwest Corporation 

“Qwest” or the “Company”), formerly known as US WEST Communications, Inc. (“US WEST”)’ to 

xovide in-region interLATA services. The conditions described in Section 271 are intended to 

letermine the extent to which lccal phone service is open to competition. 

3. Section 271 (c)(:)(B) sets forth a fourteen point competitive checklist which specifies 

he access and interconnection a BOC must provide to other telecommunications carriers in order to 

iatisfy rhe ,,%,,irenients of Section 271. Section 271(c)(2)(B)(iii\ requires a BOC desiring to make 

in applicatio-. p, m a t  to Section 271 to provide or offer to provide “[n]orLdisc~minatory access to 

For purposes of this Order, all references to US WEST have been changed to Qwest. 

;:\H\Seclion27 I\Cheeklis~SupplementalOrder 1 
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he poles, ducts, conduits, and rights of way owned or controlled by the ‘BOC] at just and reasonable 

tes ~n accordance with the requirements of section 224.” 

In Decision No. 63419, the Commission foLn:! that all issues raised in the Arizona 

orkshops were resolved and that Qwest met the requirements of Checklist Itcm No. 3, subject to 

est updating its SGAT to incorporate language agreed upon by the parties in other region 

shops and resolution by the Hearing Division of how to treat issues arising in other jurisdiction 

rd in Arizona has closed. 

5 .  On March 26, 2001, the Hearing Division issued a Procedural Order setting forth 

dures for supplementing the record in Arizona for impasse issues that arise in other jurisdictions 

he Workshop has concluded in Arizona. Pursuant to the March 26, 2001, Procedural Order a 

ay request to supplement the record in Arizona by filing a brief within 10 business days from 

the issue is first declared at impasse in another jurisdiction. Other parties file replies to the 

within 7 business days, and Staff files a report, including its procedural and substantive 

endations for the resolution of the dispute. 

6. On April 9, 2001, AT&T Commuqications of the Mountain States (“AT&T”) and 

om, Inc. (“MCIW’) (collectively “Joint Intervenors”) filed a Request to Supplement the 

Regarding Checklist Items Nos. 3, 7, and 10 with disputed issues raised in other region 

7. On April 17, 2001, Qwest filed a response to AT&T’s and MCIW’s Request to 

t the Record Regarding Checklist Items Nos. 3, 7, and 10. 

8. On October 12,2001, Qwest filed a Supplemental Response to AT&T’s and MCIW’s 

Supplement the Recud Regarding Checklist Items Nos. 3 , 7 ,  and 10. 

9. On November 5, 2001, Commission Staff filed its Supp‘mental Report on Checklist 

10. On November 15,  2001, Qwest filed Comments on Staffs Supplemental Report on 

mplianre -;.%I Checklist Item No. 3. 

11. The joint Intervenors identified five issues that had gone to impasse in other 

and which they sought to have resolved in Arizona. 

2 DECISION NO. 
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12. The first supplemental impaaae issue is :vh,ih.r Qwest’s SGAT definiion of 

Ownership and Control” is appropriate and cmsistent v, ~.:: thc !aw. 

13. The Joint Intervenors argue that under the : 396 Act and FCC Orders, the ownership 

nd control analysis that must be conducted under state law is to determine Qwest’s ownership or 

ontrol to afford CLECs access to its right-of-way, easemenr r other inte-est in property, and not, as 

)west suggests, to determine Qwest’s legal right “to convey an interest” in piuperty. They assert that 

he ability to afford access based upon an ownership and control analysis may not rise to the level of 

‘conveying an interest.” The Joint Intervenors recommend that SGAT Section 10.8.1.5 be revised as 

Ollows: 
The phrase “ownership or control to do so” means the legal right, as a 
matter of state law, to convey an interest in real or personal p’nyerty or to 
afford the access to poles, ducts, conduits and rights-of-way contemplated 
by the Act. 

Qwest proposes that its Arizona SGAT Section 10.8.1.5 reflects the Facilitator’s 14. 

,ecommendation in the Multi-State proceeding as follows: 

The phrase “ownership or control to do so” means the legal right, as a 
matter of state law, to (i) convey an interest in real or personal property, or 
(ii) afford access to third parties as may be provided by the landowner to 
Qwest through express or implied agreements, or through Applicable 
Rules as defined in this Agreement. 

Staff finds the Multi-State language to be acceptable and recommends that it be 

adopted in Anzona. Furthci.. to the extent there are other conforming amendments that need to be 

made to other provisions of SGAT Section 10, Staff recommends that Qwest be required to include 

those as well anc‘ submit all revised SGAT language for review by the parties. 

15. 

16. We agree with Staff, Qwest’s proposed decnition of “ownership or control to do so” 

addresses the CLECs’ concerns and should be adopted 

17. The second supplemental impasse issue is whether Qwest’s SGAT definition of 

“Rights of Way” (“ROW’) ib consistent with FCC Orders. 
18. Qwest’s proposed SGAT Section 10.8.!.3 proV ‘e?: 

ROW means a real property interd in nrivateiy-owned real property, !,.it 
expressly excluding any public. :overnmental, federal or Native 
American, or other quasi-public or non-private lands, sufficient to permit 
Qwest to place telecommunications facilities on such real property; such 

3 DECISION NO. I 
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property owner may permit Qwest to install and maintain facilities under, 
on, &ow, across, along or through private property or enter multi-unit 
buildings, within a multi-unit building, a ROW includes a pathway that is 
actually used or has been specifically desikyzi for use by ‘?we:! zs part of 
its transmission and distribution network where the boundaries of the 
path “ay are clearly defined either by witten specifications or 
unambiguous physical demarcation. 

19. The Joint Intervenors argue that ROW as contemplated by the 1996 Act and the FCC 

1 not limited to “real property interests” as Qwest defines the term. Furthermore, they assert, 

)west’s definition of ROW in an Multi- Dwelling Unit (“MDU”) is not consistent with the FCC’s 

4TE 

20. Staff rewmmends a slight modification to the language Qwest proposed in the Multi- 

ltate proceeding (Staffs recommendation is in bold): 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to 
do so, Qwest will provide to CLEC, via an Access Agreement in the form of 
Attachment 4 to Exhibit D, access to available ROW for the purpose of placing 
telecommunications facilities. ROW includes land or other property owned or 
controlled by Qwest and may run under, on, above, along or through public or 
private property or enter multi-unit buildings. 

10.8.1.3.1 ROW means access to private property owned or controlled 
by Qwest, but expressly excluding any public, governmental, federal or 
Native American, or other quasi-public or non-private lznds, sufficient to 
permit Qwest to place telecommunications facilities on such real property; 
such property owner may permit Qwest to imtall and mainta:,; facilities 
under. on, above, across, along or through private property or enter multi- 
unit buildings. Within a multi-unit building, a ROW includes a pathway 
that is actually used or has been specifically designated for use by Qwest 
as part of its transmission and distribution network where the boundaries 
or the pathway are clearly defined either by written specification or 
unambiguous physical demarcation. 

In its November 15,2001 Comments to Staffs Supplemental Report, Qwest states that 

Staffs proposed modification could include all property owned or controlled by Qwest, including 

ladders, trucks, signage and Qwest offices. Q u d  asserts thht in its MTE Order, the FCC’s definition 

~ S S  not include octright ownership of personal (c; opposed to real) propxLy. 

21. 

l 

Spinion and Order in CC Docket No 96-98, and Fourth Repwt and Order and Memorandum Opinion and Order in CC Docket No. 88-57, 
Promotion of Competitive Netwoks in Local Telecommunications Markets, WT Dkt. No. 99-217. CC Dkt Nos. 96-98. 88-57. FCC 00-366 

First Report and f?x ‘and further Notice of PrOpOsed Rulemaking in WT Docket No. 99-217, Fifth Repcrl azd Order and Memorandum 

:rei, oct. 25, 2009 
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22. In its MTE Order, 76, the FCC states that “rights-0”-way in buildings means, at a 

ninimum, defined pathways that are being used or have been specifically identified for use as part of 

L utility’s transmission and distribution network.” And further, “a right-of-way exists within the 

neaning of Section 224, at a minimum, where (1) a pathway is actually used or has been specifically 

lesignated for use by a utility as part of its transmission and distribution network and (2) the 

boundaries of that pathway are clearly defined, either by written specification or by an unambiguous 

jhysical demarcation.” The FCC’s definition does not limit the concept of right-of-way to real 

broperty. It does state that it is a defined pathway. This concept is reflected in Staffs proposed 

anguage. Qwest’s concern that Staffs language may give access i3 Qwest property such as “ladders, 

rucks, signage and Qwest offices,” appears strained, and Qwest has not explained how these items 

:odd he seen as part of a defined pathway. Personal property that is part of a pathway and 

lesignated or used in the transportation and distribution network would be part of the right-of-way. 

Ne believe Staffs proposed language accurately captures the intent of the FCC Order, and should be 

Idopted. Qwest should revise its SGAT accordingly. 

23. The third supplemental impasse issue is whether Qwest’s conditions under which it 

will provide CLECs with access to agreements granting Rights-of-way are contrary to law or a 

mrier to entry. 

24. The Jciiil Intervenors argue that Qwest’s proposal that it will provide a copy of any 

COW agreement in its possession that has not bren recorded only after a CLEC has obtained consent 

)f the landowner to the disclosure of the ROW agreement is not required tiy law and is inconsistent 

with sound public policy. They argue the consent requirement creates unreasonable costs and 

imposes significant delays on CLEC access to ROW and provisioning of service using ROW. 

25. On March 5, 2001, Qwest submitted a proposal in the subloop workshop that permits 

CLECs to obtain MDU agreements (with landowner consent) so long as the CLEC uses the 

agreements to make certain <hecklist Item No. 3isubloop determinations and does not disclose the 

agreements to it; :::arketing, sales, or product management pe;socne!. 

26. Staff believes that requiring CLECs to obtain appr,. /ai of the landowner in all 

instances before the CLEC may obtain a copy of the underlying right of way or othcr landowner 

5 DECISION NO. 
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greement is an unreasonable burden on t h  LLEC. Staff recommends that Qwest should eliminate 

ie requirement for prior landowner approval before d:xlosure of underlying :andowner/right-of-way 

greements. 

27. In its November 15, 2001 Comments, Qwest asserts that Staffs concerns are 

iisplaced given that landowner consent is only one of the two options Qwest proposed for CLECs 

esiring to review non-recorded third-party MDU agreements. Qwest explains that if a CLEC does 

ot wish to execute the Consent to Disclosure form, the CLEC can agree to indemnify Qwest in the 

vent of any legal action arising out of the disclosure. If the CLEC chooses this option, it is not 

equired to obtain property owner consent. Qwest states that this is the solution the Multi-State 

‘acilitator adopted. Qwest states that it has added a third option as well, which permits CLECs to 

nter into a protective order. Qwest’s proposed SCAT language follows: 

10.8.2.27 For purposes of permitting CLEC to determine whether 
Qwest has ownership or control over ductkonduit or ROW within a 
specific multi-dwelling unit, if CLEC request a copy of an agreement 
between Qwest and the owner of a specific multi-dwelling unit that grants 
Qwest access to the multi-dwelling unit, Qwest will provide the agreement 
to CLEC pursuant to the terms of this Section. CLEC will submit a 
completed Attachment 1 .A from Exhibit D that identifies a specific multi- 
unit dwelling or route for each agreement. 

10.8.2.27.1 Upon receipt of a completed Attachment I.A, Qwest will 
prepare and return an MDU information matrix, within ten (IO) days, 
which will 2entify (a) the owner of the multi-dwelling u-it as reflected in 
Qwest’s records, and (b) whethei or not Qwest has a copy of an agreement 
that provides Qwest access to the multi-dwelling unit in its possession. 
Qwest makes no representations or warranties regarding the accuracy of 
its records, and CLEC acknowledges that the original property owner may 
not be the xrrent owner of the property. 

10.8.2.27.2 Qwest grants a limited waiver of any confidentiality rights 
it may have with regards to the content of the agreement, subject to the 
terms and conditions in Section 10.8.2.27.3 and the Consent to Disclosure 
form. Qwest will provide to CLEC a copy of an agreement listed in the 
MDU information matrix that has not been publicly recorded after CLEC 
obtains authorization for such disclosure from the third party owner(s) of 
the real property at issue by presenting to Quest an executed version of 
the Consent to Lsclosure form that is included in Attachment 4 to Exhibit 
D of this Agreement. In lieu o f  submissioq of the ionsent to Disclqsure 
fon,., 2LEC must comply with the iridemnificat- )n requirements in 
section 10.8.4.1.3 or must agree to be bound by the terms and conditions 
of the Form Protective Agreement set forth in Attachment 5 to the Exhibit 
D of this Agreement. 

6 DECISION NC. 
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10.8.2.27.3 (omitted) 

10.8.2.27.4 In all instances, CLEC will use agreement only for the 
following purposes: (a) to drrxmine whether w e s t  has ownership or 
control over ducts, conduits, or r;ghts-of-wav within the property 
described in the agreement and the scope of such ownership or control; 
(b) to determine the ownership of wire w i u h  the prDr x ty  described in 
the agreement; (c) to determine the demarcation point between Qwest 
facilities and the Owner’s facilities in the property described in the 
agreement; (d) to determine the legal description of any property interest 
of a third-party owner, including any metes and bounds of the property; 
(e) to determine the term of the agreement; and (f) to determine the 
parties to the agreement. CLEC further agrees that CLEC shall not 
disclose the content, terms, or conditions of any PFeement provided 
pursuant to section 10.8 to any CLEC agents, or employees engaged in 
sales, marketing or product management efforts on behalf of CLEC. 

We acknowledge that currently there might exist agreements between Qwest and a 

milding owner that contain confidentiality or nondisclosure provisions that would purport to prevent 

2west from providing the agreements to a third party. In these cases, we believe that first Qwest 

ihould attempt to obtain the building owner’s consent to disclose. In the event the building owner 

h i e s  Qwest’s request, CLEC’s should have the option of obtaining the consent themselves or 

ntering into a protective order or indemnifying Qwest. We also believe that agreements that contain 

;uch confidentiality provisions have an anti-competitive effect, and that on a going-forward basis 

&vest should not enter into ROW agreements containing provisions that prevent disclosure by 

?west. We concur with Staff and the CLECs that Qwest should make all agreements ha t  do not 

:ontain confide1:tiality provisions available without requiring CLECs to obtain $roperty-owner 

:onsent or entering into indemnification or protective agreements. Qwest should revise its SGAT and 

zxhibits to reflect that it is the general rule that CLECs do not need to obtain building owner consent 

prior to obtaining copies of ROW agreements, but that if existing agreements contain confidentiality 

provisions that prevent Qwest disclosure, CLECS have the option of requestir J Qwest to attempt to 

obtain owner consent to disclose, obtaining owner consent themselves, indemnifying Qwest, or 

entering into the protective agreement. We also require Qwest to revise its SGAT to preclude its 

entering int- ROW agreements that contain such confidentiality provisions. 

29. The fourth supplemental impasse issue is whether Qwest’s requirement thdt CLECs 

obtain the agreement of the landowner to provide Qwest with notice and an opportunity to cure 

before Qwest will provide CLEC access to the ROW is lawful, necessary and/or burdensome. 

7 DECISION NO. 
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30. In its Supplemental Report, Staff states that G.Ves: has agreed to eliminate this 

:ovision in its Consent regarding Access Agreement. Aw:rdiiig to Staff, Qwest has agreed to this 

iange in the Multi-State proceeding and has submitted revisions to Section 10.8 and other 

:ovisions of Exhibit D to delete references to that form. 

31. Qwest confirms that it has eliminated the subject provisior from its Consent form. 

Iith Qwest’s agreement, this impasse issue is closed. 

32. The fifth impasse issue is whether there are circumstances under which Qwest may 

rtend its 45 day deadline for responding to requests for access to Rights-of-way. 

33. The Joint Intervenors assert that the timeline (&vest proposes in its Arizona SGAT 

rovides too much time for Qwest to respond to unusually large requests for access to poles, ducts, 

mduits and rights-or-way, and that FCC rules require Qwest to respond to a request, regardless of 

ze without exception, in 45 days. 

34. Qwest does not believe that the FCC’s rules or decisions contemplate a blanket 45-day 

:sponse time for large requests. Qwest argues such a blanket requirement is unreasonable because it 

impossible to adequately and thoroughly respond to some large requests for access within 45 days. 

ionetheless, Qwest has stated that it will amend its SGAT, consistent with the conclusions in the 

lulti-State workshop, to include a presumption that Qwest will respond to pole, conduit and right-of- 

lay requests in 45 days. Qwcst argues that if a CLEC submits an unusually large request for access, 

r legitimate circumstances prevent Qwest koa meeting the 45-day deadline, Qwest should have the 

pportunity to seek a waiver. The proposed SGAT would permit Qwest to seek relief from that 

:quirement on a case-by-case basis. 

35. Staff agrees with the CLECs, relying on the FCC rules and orders that require a 45 day 

Staff recommends that Qwest modify its SGAT esponse time without any express exceptions. 

ccordingly. 

36. In the Local Competition Reconsi,’~rr;?~.z Or&:’ tne FCC held “because time is oT 

ie essence in access requests, a utility must respc-d tn P = , - 3 t i : T  rzqi!est for access withiii 45 days. If 

Implementation oJthe Local Competition Provisions in the Telecommunications Acf of 1996, First Report and Order, CC 
bocket No. 96-98, 11 FCC Rcd 15499 (Aug. 8, 1996). 

8 DECISION NO. 
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:cess is ,lot granted within 45 days of the request, the utility must confirm the denial in writing by 

ie 45Ih day.” The FCC afirmed this Rule in In the Matrer qf Cavalier Telephone, LLC v. Virginia 

lectric and Power Company, 15 FCC Rcd. 9563, June 7,2000. In Cavalier, the FCC was asked to 

ldress the numerous delays the complainant had suffered in obtaining the utility’s approval to attach 

1 its poles. The electric company had argued it was only required to respond within 45 if it were 

oing to deny the application. The FCC directed the electric utility to provide immediate access to all 

des  for which permit applications had been pending for greater than 45 days. With respect to large 

rders, the FCC in Cavalier states: 

We have intqreted the Commission’s Rules, 47 CFR 5 1.1403(b), to 
mean that a pole owner “must deny a request for access within 45 days of 
receiving such a request or it will otherwise be deemed granted.” We 
conclude that Respondent is required to act on each permit application 
submitted by Complainant within 45 days of receiving the request. To the 
extent that a permit application includes a large number of poles, 
respondent is required to approve access as the poles are approved, so that 
complainant is not required to wait until all poles included in a particular 
permit are approved prior to being granted any access at all. 

CC orders do not make a distinction based on the number of requests for access. Qwest cites no 

uthonty that would authorize its proposal. 

37. In its November 15, 2001 Comments, Qwest agrees to adopt Staffs recommendation 

iat the SGAT provide no exceptions to Qwest’s obligation to respond to pole, conduit and right-of- 

ray requests within 45 days. 

38. With Qwest’s concession to revise its SGAT, this impasse issue is resolved. We 

elieve Staffs recommpndation is consistent with FCC orders, is reasonable and should be adopted. 

39. The parties have not identified any other impasse issues affecting Checklist Item No. 

CONCLUSION§ OF LAW 

1. Qwest is a public service corporation within the meaning of Article XV of the 4nzona 

:onst;+utio.. -7d A.R.S. Sections 40-281 and 40-282 and the Ccmmission bas jurisdiction over 

)west. 

2. The Commission, having reviewed the Supplemental Report on Qwest’s Compliance 

9 DECISION l;O. 
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rith Checklist Iiem No. 3, dated November 5, 2001, and conditioned upon Qwest’s satisfactory 

ompliance with the findings adopter’ krein,  and further subject to Qwest passing relevant 

erformance measurements in the third-part) OSS test, concludes that Qwest has met the 

:quirements of Section 271 pertaining to Checklist Item No. 3, and the Commission hereby approves 

nd adopts the Supplemental Report on Qwest’s compliance with Checklist Item No. 3, as modified 

erein. 

ORDER 

IT IS THEREFORE ORDERED that the Supplemental Report on Qwest’s Compliance with 

:hecklist Item No. 3, dated November 5,2001, as modified herein, is adoptec‘. 

IT IS FURTHER ORDERED that Qwest Corporation shall file within seven days of the 

:ffective date of this Order, a revised SGAT incorporating the Findings and Conclusions herein. 

IT IS FURTHER ORDERED that CLECs and other interested pasties shall have ten days 

Ollowing Qwest Corporation’s filing of the revised SGAT to file written comments concerning the 

iroposed SGAT language. 

. .  

. .  

. .  

. .  

. .  

) . .  

. .  

. . .  

. . .  
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IT IS FURTHER ORDERED that Cor ... nission Staff c'xd! file within twenty days c! Qwest 

Corporation's filing, its recommendation t3 adopt oi I -:ect the proposed SG.4-T language and a 

procedural recommendation for resolving any remaininp t ~ ~ p u t e .  

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATON COMMISSION. 

CHAIRMAN COMMISSIONER COMMISSIONER 

IN WITNESS WHEREOF, I, BRIAN c. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this - day of ,2001. 

BRIAN C. McNEIL 
EXECUTIVE SECRETARY 

DISSENT 
JR:dap 
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;EKVICE LIST FOR: 

>WEST Corporalion 
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I. FINDINGS OF FACT 

A. PROCEDURAL HISTORY 

1. On March 9, 2001 in Decision NO. 63419, the Arizona Corporatiun 
Commission approved Checklist Item 3 - Poles, Ducts, Conduits and Rights-of-way. .. 

2. In the Conclusions of Law portion-of the approved Order, Qwest’ was 
required to update its SGAT language agreea to in other region Workshops and 
resolution by the Hearing Division /Commission of the issue of how to treat issues arising 
in other State Workshops which the parties would like to bring back to Arizona after the 
record has closed. 

3. On March 26, 2001, the Hearing Division of the Commission issued a 
procedural order indicating that a party may request to supplement the record in Anzona 
on a checklist item by filing a brief withm 10 business days &om the date the issue is first 
declared at impasse in another jurisdiction. Other parties were ordered to file replies to 
the request within 7 business days, and Staff shall file a report, including its procedural 
and substantive recommendations for the resolution for the dispute. 

4. On April 9, 2001, AT&T Communications of the Mountain States, Inc. 
(”AT&T”) and WorldCom, Inc. (“MCIW) (collectively referred to herein as “Joint 
Intervenors”) filed a request to supplement the record regarding checklist items 3, 7 and 
10 with disputed issues raised in other Region workshops. 

5 .  The following issues have been disputed by AT&T and MCIW - access to 
private landowner/property owner agreements, time for responding to rights-of-way 
(“ROW”) access requests, definitions of ROW and “ownership and control”. 

B. DISCUSSION 

1. Checklist Item No. 3 

a. BackEround 

6. Section 271(c)(2)(B)(iii) of the Telecommunications Act of 1996 requires 
a 271 applicant to provide or offer to provide: “[n]ondiscriminatory access to the poles, 
ducts, conduits, and rights-of-way owned or controlled. by the [BOC] at just and 
reasonable rates in accordance with the requirements of section 224.“ 

As of the date of this Report, U S WEST has merged with Qwest Corporarion, which merger was I 

approved by me .4rizona Commissiuu on h e  30,2000. For purposes of this Rep06 all references to U S 
WEST have been changed to Qwest. 
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7. In the Local Competition First Report and ‘+der, the FCC iptmpreted 
Section 25 !(b)(4) as requiring nondiscriminatory access to I.EC ?ales, ducts, condvits, 
md rights-of-way for competing providers of telecommunic:?:: ?-.; services ir, accordance 
with the requirements of Section 224. 

8. Section 224(f)(1) states that “[a] utility shall provide a cable television 
system or any telecommunications carrier with nondiscriminatory access to any pole, 
duct, conduit, or right-of-way 0wne-d or controlled by it.” 

9. Xotwithstanding this requirement, Section 224(f)(2) permits a utility 
providing electric service to deny access to its poles, ducts, conduits, and rights-of-way, 
on a nondiscriminatory basis, “where there is insufficient capacity and for reasons of 
safety, reliability and generally applicable engineering purposes.” 

10. Section 224@)(1) authorizes the FCC to regulate the rates, terms, and 
conditions for pole attachments to ensure that such rates, terms and conditions are 
reasonable. Under Section 224(c)(1) the FCC’s jurisdiction does not extend to rates 
terms or conditions or access to poles, ducts, conduits and rights-of-way in any case 
where such matters are regulated by a State. 

11. Pursuant to Section 224(e)(1), the FCC was required witlxn 2 years of the 
date of enactment of the 1996 Act, to prescribe regulations to implement the provisions 
of the Act dealing with charges for pole attachments used by telecommunications carriers 
to provide telecommunications services to ensure that a utility charges just, reasonable 
and nondiscriminatory rates for pole attachments. 

v 

12. The FCC interpreted the requirements of Section 224 governing rates, 
terms, and conditions for telecommunications carriers’ attachments to utility poles in the 
Pole Attachment Telecommunications Rate Order.‘ 

13. In its Local Competition Firs. Report and Order’, the FCC established 
five rules of general applicability concerning poles, ducts, conduits, and rights-of-way. 
First, in evaluating a request for access a utility may continue to rely on such codes as the 
National Electrical Safety Code (“NESC”) to prescribe standards with respect to capacity, 
safety, reliability, and general engineering principles. Second, Federal requirements, such 
as those imposed by the Federal Energy Regulatory Commission (“FERC”) and the 
Occupational Safety and Health Administration (:‘OSHA”) will continue to apply to 
utilities to the extent such requirements affect requests for attachments to utility facilities 
under Section 224(f)(1). Third, the FCC considers State and local requirements affecing 
pole attachments. Founh, where access is mandated, the rates, terms, and conditions of 

’ In the Matter oflmplemrntotion ofSection 703/E) of the ~ r t r c ~ m m w ; c c . : ~ ? s  ac! of!996, 13 FCC Rcd. 
6777 (rel. Frbluary 6, 1998) (“Pole Attachment Telecommun,; 

Implementation of the Local Competitioir Provision in the Te“. .  mmnications .a 011906, Report and 
Order, 11 FCC Rcd 15499 (rel. August 8 ,  1996), vacated in parr and dlf’d in port sub nom. Iowa Ulilities 
Boardv. FCC, 120F.3d753 (8“Cir. 1997), overruled inpart. AT&TCorp. v  IO!:^ Uiik. Bd. , 119 S .  Ct. 
721 (1999). 

’ 

::j ? .12 Order ;. 

3 DECISION NO. 



acci-s must be uniforml,. dpp!ied ic telecommunications carriers and cable operators 
that have or seek access. Except as specifically provideu. the utility must charge all 
parties an attachment rate that does not exceed the maximlim amount peniiitted by the 
FCC fomu!a. Fifth, a utility may not favor itself over other parties with respect to the 
provision of telecommunications or video progamming services. Local Competition 
Firsr Report and Order at paras. 1151-1153; 1156 and 1157. 

14. The FCC in the Belfiouth Louisiana II Order4 specified four elements for 
estabiishing a prima facie case for Checklist Item 3: 

a. Evaluating facility requests pursuant to Section 224 of the 
Act and the Local Competition First Report and Order, 

b. Granting competitors nondiscriminatory access to information 01 
facilities availability, 

Permitting competitors to use non-[RBOC] workers, and 

Compliance with State and Federal rates. 

c. 

d. 

b. CLEC Position 

1. 

Joint Intervenors argue that Qwest has proposed new definitions of 
“ROW’ and “ownership and control” which are contrary to law and inappropriate.’ Id. at 
p. 5. Although Joint Intervenors still nave a concern over Section 10.8.1.5 wherein the 
phrase “ownership or control to do so” means the legal right, as a matter of state law, to 
“convey an interest in real or personal property”, with minor modifications this section 
would be acceptable. Id. at p. 18. Section 10.8.1.5 as revised and proposed by the Joint 
Intervenors would read as follows: 

Definition of “OwnershiD and Control” 

15. 

10.8.1.5 The phrase “ownership or control to do SO” means the legal 
right, as a matter of state law, to convey an interest in real or personal 
property or to afford the access to poles, ducts, conduits and rights-of-way 
contemplated by the Act 

Id. at p. 19. The recent Multi-state Order also reflects a revised version of Section 
10.8.1.5 that is consistent with AT&T’: proposal. Id. 

. 

‘ App1:c:rir;n of BellSourh Corporation r’trrsuant to Section 27, c,:rhe Comm!i-icariyns ,!:t o,f1934, as 
amenued to Provide in-Region InkrLATA Services in Louisiana, CC Docket Xo. 98-121.. murandurn 
3Finion and Crder, I’C, 75-271 (rel. Oct. 13, 1998)(‘BeiISouth Second Louisia.!a Order”:. 

and IO. 
AT&T’s and WComs’s April 6,2001 Request to Supplement The Record Regarding Chmklist Item 3 , 7  5 
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2. Definition of ‘‘Rights of Wav” - ROW- 

16. SccoCd, Joint Intervenors state that Qwest ?reposed revisior,; t D  ;.arious 
sub-sections of SGAT Section 10 whch definer, Rights of Way (“ROW’) in a manner 
which is inconsistent with the FCC’s MTE Order. Id. at p. 17. Specificali)., Section 
10.8.1.3.1 was revised to state: 

10.8.1.3.1. ROGmeans a real property interest in privately-owned real 
property, but expressly excluding any public, governmental, federal or 
Native American, or other quiax-public or non-private lands, sufficient to 
permit Qwest to place telecommunications facilities on such real property; 
such property owner may permit Qwest to install and maintain facilities 
under, on, above, across, along or through private property or enter multi- 
unit buildings. Within a multi-unit building, a ROW includes a pathway 
that is actually used or has been specifically designated for use by Qwest 
as part of its transmission and distribution network where the boundaries 
of the pathway are clearly defined either by written specifications or 
unambiguous physical demarcation. 

Id. at p. 17-18. ROW, as contemplated by the Act and the FCC is not limited to “real 
property interests”, as Qwest defines that term. Id. Also, Qwest’s defmition of ROW in 
an MDU context is not consistent with the FCC MTE Order. Id. 

3. Access to MDU APreements 

In the Colorado workshop on Checklist Item 3, an issue arose concerning 
Qwest’s provisioning of nondiscriminatoly access to ROW. CLECs have disputed 
Qwest’s claim that the agreements Qwest has entered into with private landowners, at 
least in the multiple dwelling unit (“MDW’) context, do not convey ROW and, therefore, 
Qwest nas no obligatiori to satisfy under Section 251 (b)(4). Id. at p. 2. CLECs stated 
that access to these agreements with private landownersiproperty owners are vital to 
ascertaining what ROW Qwest owns or controls and the terms and conditions upon 
which Qwest has been affordedaccess. Id. at p. 3. 

17. 

. -  

18. The Joint Intervenors contend that access to these agreements is an 
integral component of Qwest’s compliance with Section 271 (c)(2)(B)(iii) and that the 
disputed issues that remain relating to such access must be considered and resolved 
before Qwest can be deemed to be in compliance with Checklist Item 3. ‘d. 

19. In Colorado, it was agreed that CLECs would execute an Access 
Agreement (in lieu of the Quitclaim that is now appended to the Arizona SGAT of the 
record that was fiied on July 11, 2000), although the precise content of the Access 
Agreemer’ was nci fu!ly resolved. Id. at p. 3-4. In the Anzona SGAT, Qwest did not 
include any of the language relating to this Access Agreement. Id. Reference to the 
Access Agreement was i d u d e d  into the Multi-state SGAT filed by Qwest and should be 
incorporated into the A A u i l a  SCAT. Id. 

5 
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io. There are sevcral disputed issues with r:yPrt to the Access Agreement. 
Id. at p. 4. While Qwest has agreed to provide CLECc. n ,rh all copies of its ROW and 
MDU agret,;lents, Qwest seeks to impose significant condikns that the CLECs must 
comply with before such agreements will be provided. Id. Qwest has proposed terms 
and conditions in the Access Agreement that require CLECs to eo through the 
unnrcessary and burdensome effort of gaining 1) the landowne,’~ conselit before access 
to the agreements will be afforded,% cases where the underlying agreement !:as not been 
recorded r i d  2) the landowner’s agreement to provide notice and opportunity to cure 
before Qwest will afford CLECs access to ROW agreements. Id. at p. 4-5. These issues 
have gone to impasse in Colorado, Washington, Oregon and the Multi-state workshops. 
Id. 

21. Qwest proposes to provide a copy of any ROW agreement in its 
possession that has not been recorded only after a CLEC has obtained the consent of the 
landowner to the disclosure of the ROW agreement. Id. at p. 8. CLECs argue that this 
consent requirement is not required by the law and is inconsistent with sound public 
policy. Id. Also, since such consent is not required of Qwest itself, or its affiliates, 
Qwest’s consent proposals for CLECs are discriminatory, in violation of both state and 
federal law. Id. CLECs further argued that it would create unreasonable costs and 
impose significant delays on CLEC access to ROW and provisioning of service using 
such ROW, whch would constitute a significant barrier to offering the tenants or other 
customers a competitive alternative. Id. 

22. ROW agreements presented to CLECs in the workshops (including 
Qwest’s own Agreement for New Multi-Tenant Residential Properties) do not explicitly 
require consent to the disclosure of the terms of the agreement to third parties, and do not 
explicitly require written and acknowledged prior consent. Id. at p. 8-9. Qwest’s form 
agreement contains a restriction on assignment that prohibits the landowner, not Qwest, 
fiom assigning the contract. Id. Qwest’s Form Agreement for New fulti-Tenant 
Residential Properties contains a provision that requires the landowner, not Qwest, to 
notify Qwest of a transfer of the subject property. Id. These agreements clearly 
contemplate that Cj.vest may assign ROW access without restraint. Id. 

23. These agreements do not contain nondisclosure requirements. Id. at p. 9. 
Qwest’s proposal creates a presumption that all such ROW agreements are confidential 
and subject to a prohibition against disclosure, which is inappropriate and imposes a 
needless burdm on CLECs to obtain disclosure. Id. 

24. Finally, Qwest’s proposal does not address the jssue of Qwest’s obligation 
with respect to fkture ROW agreements. Id. &L p. . i. In future ROW agreements that 
Qwest enters into, Qwest must oe :=quirea [o Dbtain a contractvil provision “Tat 
affirmatively allows the disclosure of these agrc aenrs to third parties without prior 
written consent. Id. 
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!. Cure of CLEC breaches 

25.  Qwest’s requirement that CLECs obtain the a,greement or the landowner to 
provide Qwest with notice and an opportunity to cure is unlawful, unnecessary and 
burdensome. Id. at p. 10. The law does not mandate that CiECs obtain an agreement 
from the landowner to provide @est with notice and opportunity to cure before Qwest 
must prcvide access. Id. at p. 11. Neither the Act nor the FCC’s rules and orders impose 
any requirement for a CLEC to octain the a&reement of a landowner to provide notice 
and an opportunity to cure to Qwest or further agreement of a landowner for access to 
rights of way. Id. While Qwest asserts that this notice and opportunity to cure is 
required to protect Qwest’s interests, CLECs state that there are numerous 
indemnification and liability provisions in the SGAT to protect Qwest in the event a 
CLEC acts or fails in a way that exposes Qwest to liability. Id. at p. 11-12. 

26. Where Qwest demonstrates that certain ROW agreements expressly 
providt for obtaining the agreement of the landowner to provide notice and an 
opportunity to cure before permitting “assignment” or other transfer, the Joint Intervenors 
would not object to inclusion in the SGAT certain limited and reasonable provisions 
designed to obtain and expedite such landowner agreement wherever necessq .  Id. 
However, such provisions must not be burdensome and must ensure that Qwest does not 
use its incumbent status to impose such landowner agreement requirements on 
landowners. Id. at p. 12-13. 

27. CLECs also state that Qwest’s consent and notice and opportunity to cure 
proposals are discriminatory because Qwest requires a CLEC to comply with obligations 
that are more burdensome to CLECs than to itself. Id. at p. 13. 

28.’ Additionally, Qwest’s argument ignores the fact that CLECs are similarly 
at risk of a “default” under ROW agreement by Qwest. Id. at p. 13. Qwest deems it 
unnecessary to require the agreement of the landowner to provide noti;e and opportunity 
to cure to the CLEC, nor does Qwest deem it necessary to expressly agree that CLEC can 
perform under the ROW agreement in the event of Qwest’s default. Id. Qwest’s 
proposal does not afford a CLEC any protection and such a proposal is discriminatory. 
Id. 

- 

29. Joint Intervenors stated that in the preliminary rulings on these issue:, the 
administrative law judges in Washington and Oregon have both considered and rijpcted 
Qwest’s requirements that CLECs obtain landowner consent before access to ROW and 
MDU agreements will be afforded. Id. at p. 14. For the same reasons as specified by 
these rulings, the Arizona Corporation Commission should reject Qwest’s proposed 
consc-t and notice and opportunit-j to care requirements and direct Qwest to provide 
CLECs -.:+h hl! and unconditional access to its ROW and MDTJ agreements. Ia. at p. 
17 

7 
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5. Laree Request ResDonse Time 

30. Qwest seeks to limit its obligation to respond ti, requests for access to 
ROW beyond the 45-day time frame established by the FCC. Id. at p. 5. Joint 
Intervenors argued that Qwest must be required to grant or deny all requests for access to 
poles, ducts and rights-of-way within 45 days of the receipt of the request in order for the 
SGAT to be lawful. Id. at p. 20. In Section 10.8.4 of the SGAT, Qwest has proposed 
timelines for responding for requests for access to ROW that are contrary to the 45day 
response established by the FCC. Id. In the SGAT filed in Arizcna, Qwest proposes that 
it be permitted for large ROW requests to provide an initial response approving or 
denying a portion of the order no later than 35 days following receipt of the order and 
continue approval or denial on a rolling basis until it has completed its response to such 
order. Id. This proposal is contrary to law. Id. Under the Act, the FCC rules and 
relevant orders of the FCC, Qwest is required to respond to all requests for access to 
poles, ducts ROW within 45 days, and there is no basis for excepting large requests from 
any other request for access to poles, ducts, conduit or ROW. Id. Qwest’s SGAT must 
be modified to require responses to all requests for access to poles, ducts and ROW 
within 45 days consistent with FCC Rule 1.1403. Id. at p. 21. Again, the administrative 
law judges in Washington and Oregon have considered and rejected Qwest’s SGAT 
Section 10.8.4 and have enforced the 45-day response time found in the FCC Rule. Id. at 
p. 23. The Arizona Commission should reject Qwest’s effort to alter its clear obligation 
under FCC Rules and Orders and direct Qwest to revise its SGAT to require it to respond 
to request for access by approving or denying such requests withm 45 days of receipt of 
the request. Id. at p. 26. 

’ 

C. Owest Response6 

1. Definition of “Ownershio a n d  Control“ 

31. The Joint Intervenors state that Qwest’s definition of “ownership and 
control” is inappropriate and that the proper func:ion of this definition is to determine 
whether Qwest has “ownership and control” to afford the Joint Intervmors access to 
Qwest’s right-of-way, easement or other interest in property. Id. at p. 2. The Facilitator 
in the Multi-State proceeding struck a reasonable compromise on this issue that contains 
aspects of both the Qwest a d  AT&T proposed language. Id. at p. 3. The Facilitator 
determined that the SGAT should reflect instances in which “ownership or control” arises 
“by implication” under state law, and that the definition should not recessarily be based 
on Qwest’s ability to receive compensation for providing access. Id. It was also 
determined that AT&T’s proposed definition, also proposed in the Request to 
Supplement the Record, was too broad because it ignored that Qwest’s access rights are 
defined by state law. Id. 

Qwesr’s April 17, 2001 Response to AT&T’s and WorldCom’s Request to Supplement the Record 
Regarding Checklist Items 3, 7, and 10. 
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32. Qwest has agreed to imp’ -2t the i: nlitator’s recommendation in the 
Multi-State proceeding, and neither Joint Intervenor cpposes that language. Id. at p. 3. 
To resolve this issue tn Arizona, Qwest will also agx: to include the same language so 
long as no other Arizona CLEC objects. Id. Staff believes that this is a reasonable 
compromise and recommends adoption of the Multi-State recommendation. 

2. Definition of “Rights of M av” - ROW 

33. The Joint Intervenors oppose the definition of right-of-way that Qwest 
proposed in the Multi-State proceeding in Section 10.8.1.3.1. Id. at p. 4. They claim, 
without any discussion or citation to a paragraph, that a ROW is not limited to “real 
property interests, as Qwest defines that term” and that the definition is somehow “not 
consistent” with the FCC’s M E  Order. Id. Joint Intervenors later seem to acknowledge 
the validity of Qwest’s definition of a ROW when they state that “the ownership or 
control analysis that must be conducted under State law is to determine Qwest’s 
ownership or control to afford the CLEC access to its righr-ofway, easement or other 
interesr in properv”. Id, Joint Intervenors’ cryptic opposition to the definition of a 
ROW, which fails to cite any legal authority in support, does not meet their burden of 
proving rhar Qwesi’s iviuiii-Si& dtfiiitkii affects Qwist’s coinpliance with Sections 
251 and 271. Id. 

3. Access to MDU Ameeinents 

34. Qwest argued that there are two issues that are in dispute. First, even 
though it disagrees that the MDU agreements at issue convey a ROW’, Qwest has agreed 
in other States to provide CLECs with copies of MDU access and ROW agreements 
Qwest has entered into with third-party pronerty owners that convey a right of access to 
Qwest so that CLECs may determine if Qwest has access rights it may convey. Id. at p. 
5 .  The Joint Intervenors 2nd Qwest disagree ori whethe; a CLEC should be required to 
obtain the consent of the third-party property ou-,er prior to Qwest’s LLsclosure of non- 
recorded agreements, principally MDU agreements, and disagree on the uses to which 
those agreements could be put by the CLEC. Id. 

35. On March 5, 2001, Qwest submitted a pvoposal in the subloop workshop 
that permits CLECs to obtain MDU agreements (with landowner consent) so long as the 
CLEC uses the agreements to make certain Checklist Item 3/subloop determinations and 
does not disclose the agreements to its marketing, sales, or product management 
personnel. Id. at p. 5. 

4. Cure of CLEC breaches 

36. Qwsst proposed that CLECs obtain a landowner consent to Qwest’s 
notice of op~ortur,..y to cure defaults by CLECs or possible breache- by CLECs of the 
underlying right-of-way agreements as a condition of obtaining access to the right-of-way 
over which Qwest has ownership or control. Id. at p. 9. The Joint Intervenors state that 
obtaining this notice and opportunity to cure is too burdensome for CLECs. Id. 
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Althoug . dwest disagrees with Joint Intervenors’ claims, Qwest wi!l delete the Consent 
Regarding Access Agreement form in Ex!?i’:;r D that con;ained the notice and cure 
obligations. Id. Qwest has agreed to this change in the Wilti-State proceeding and 
submitted revisions to Section 10.8 and other provisions of Exhibit D to delete references 
to that form. Id. 

5. Large - Reauest ResDoase Time 

38. The Joint Intervenors state that the timeline Qwest proposed in its Arizona 
SGAT provides too much time for Qwest to respond to unusually large requests for 
access to poles, ducts, conduits, and rights-of-way and that FCC nles  required Qwest to 
respond to a request, regardless the size and without exception, in 45 days. Id. at p. 10. 
Qwest does not believe a blanket 45 day response time for large requeds is contemplated 
by the FCC‘s rules or decisions and moreover, such a blanket requirement is unrezsonable 
because it is simply impossible to adequately and thoroughly respond to some large 
requests for access within 45 days. Id. 

39. However, if the Commission believes that the schedule Qwest and Joint 
Intervenors negotiated is insufficient to demonstrate Qwest‘s compliance with Checklist 
Item 3, as an accommodation to the Joint Intervenors, Qwest will agree to amend the 
SGAT, consistent the conclusions reached in the Multi-State workshop, to include a 
presumption that Qwest will respond to pole, conduit, and right-of-way requests in 45 
days. Id. The SGAT will permit Qwest to seek relief from that requirement on a case- 
by-case basis. Id. 

40. In the Multi-State proceeding, AT&T still opposes this resolution, 
apparently asserting that there should be no exception to the 45-day rule. Id. at p. 1 1 .  
Neither FCC rules nor the SGAT should require the impossible. If a CLEC submits a 
unusually large request for access, or legitimate circumstances prevent Qwest’s meeting 
the 45-day deadline, Qwest should be given the opportunity to seek a waiver. Id. Since 
Qwest. will have the burden of justifying the waiver, the Commission should accept this 
resolution as fully consistent with Qwest’s Checklist Item 3 obligations. 

e. Discussion and Staff Recommendations 

Definition of “Ownershio and Control” I. 

With respect to the definition of “ownership and control”, Qwest has 
agreed to implement the Facilitator’s recommendation in the Multi-State proceeding, 
which Qwest claims neither Joint Intervenor opposes. Qwest states that its proposed 
definition vas taken from the FCC’s Local Compelition Order’ and its recent order on 
access to multiknant environments that is very similar to what AT&” seeks herein. 
While AT&T Jpposed this language according to Qwest, the recent Multi-State Order 

’ 41. 

Implementation of rhe Local Cumpriilion Provisions in the Teiecommunicutions Act of 1996, First Repon 
and Order, CC Docket No. 96-98, 1 1  FCC Rcd 15499 (Aug. 8 ,  1996)(“Locui Compezificn Order”). 
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reflects a revised version of Section 10.8.1.5 to which n+’% AT&T or Wcr’Com 
objected. F.e revised Section 10.8.1.5 reads as follows: 

The phrase “ownership or control to do so” mcms the legal right, as a 
matter of state law, to (i) convey an interest in real of personal property, or 
(ii) afford access to third parties as may be provided by the landowner to 
Qwest through express or implied agreements, or through .4pplicable 
Rules as defined in &is Agreement. 

Staff has reviewed the language and finds it acceptable and to be a 
reasonable compromise between the language proposed by the Joint Intervenors and 
Qwest. Further, given Qwest’s representation that no CLEC objects to this language, 
Staff recommends its adoption in Arizona. Further, to the extent there are other 
conforming amendments that need to be made to other provisivns of Section 10 of the 
SGAT (Attachment 2 to Qwest’s Response to AT&T and WorldCom’s Request to 
Supplement the Record, Staff recommends that Qwest be required to include + h e  as 
well. Finally, Staff recommends that Qwest be required to submit all of its revised SGAT 
language for review by the parties before it is approved. 

42. 

2. Definition of “Rights of Wav” - ROW 

43. With respect to the definition of ROW, the Joint Intervenors oppose the 
definition of ROW that Qwest proposed in the Multi-State proceeding in Section 
10.8.1.3.1. The Joint Intervenors argue that a ROW is not limited to “real property 
interests, as Qwest defines that term” and that the definition is “not consistent” with the 
FCC’s MTE Order. 

44. Qwest claims that the definition it proposed in the Multi-Stat. proceedings 
draws almost verbatim f?om paragraph 82 of the MTE Order. Qwest M e r  states that 
there has been no evidence provided by Joi7t Intervenors which would indicate that 
Qwest’s proposed language is inconsistent with its obligations under Sections 251 and 
271 of the 1996 Act. 

45. Staff has reviewed Qwest’s proposed language changes to Sections 
10.8.1.3, 10.8.1.3.1, 10.8.1.2.1 and 10.8.1.3.1 set forth on page 23 of the Multi-State 
Facilitator’s March 19, iOOl Report and believes that the changes proposed by Qwest 
should satisfy AT&T’s concerns with the two additions which Staff has added in bold 
print. The revisions read as follows: 

10.8.1.3 Rights of Way (ROW) - Where it has aw-erstup or control to do 
so, Qwest will provide to CLEC, via an Access -4greement in the form of 
Attachment 4 to Exhibit D, access to avdilablc R 9 W  for the purpose of 
placing telecommunications facilities. R 0 . d  incudes land or other 
prooertv owned or controlled bv Owest a7.a rnav run under. on. above, 
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across. alolir or throt.cn uublic or urivate.-v or enter multi-unit 
buildings. 

! n.g.1.3.1 ROW means access to private property owned or 
controlled by Qwest, but expressly excluding any public, 
governmental, federal or Native American, or other quasi-public or 
Eon-private lands, sufficient to permit Qwest to place 
telecommuniiations facilities on such real property; such orouerty 
owner mav uermit Owest to install and maintain facilities under. 
on. above. across. alone or through urivate urouertv or enter multi- 
unit buildings. 

10.8.1.2.1 The terms Duct and Conduit mean a single enclosed 
racewav for conductors. c able and/or wire'. Duct and Conduit mav be in 
the eround. may follow streets. bridges. oublic or urivate ROW or mav be 
within some uortion of a multi-unit building. Within a multi-unit building, 
duct and conduit may traverse building entrance facilities. building 
entrance links. eauioment rooms. remote terminals. cable vaults. teleuhone 
closets or building riser. The terms Duct and conduit include riser 
conduit. 

10.8.1.3.1 ROW means access to private property owned or 
controlled by Qwest, but expressly excluding any public, bavernmental, 
federal or Native American, or other quasi-public or non-private lands, 
sufficient tr, permit Qwest to place telecommunications facilities on such 
real property; such property owner may permit Qwest to install and 
maintain facilities under, on, above, across, along or through private 
property or enter multi-unit huildings. Within. a multi-unit building. a 
ROW includes a uathwav that is actuallv used or has been suecifically 
desimated for use bv Owest as uart of its transmission and distribution 
network where the boundaries of the uathwav are clearly defined e m  
written ?3ecifications or unambieuous uhvsical demarcation. 

Staff recommends that Qwest be required to modify Section 10 of its 
SGAT as set forth above. Staff recommends that Qwest be required to make conforming 
amendments to other Sections of the SGAT as necessary. Finally, Staff recommends that 
Qwest be required to submit any proposed SGAT language to the parties for review prior 
to its approval. 

46. 

3. Access to MDU Apreements 

.,..L 4;. \ . v i . .  rec;:ct to access to MDU ana other landowner a_r- j!axs, on 
'4arch 5,  L O V l ,  Qwc : f  submitted a proposal in the subloop worksho? that permit5 CLECs 
to obtain MDU agreements (with landowner consent) so long as the CLEC uses the. 

DECISION NO. 

http://throt.cn


a g e  ,,,ents to make certain Checklist Item 3/subloop determinations and does not 
disclose the agreements to its inarketizg. s:!es, or product management personnel. 

48. Staff agrees with the Seven-Statr: Facilitator that “[ilt is eviaclnt why a 
CLEC should be allowed an independent determination of those nghts, and wh) it should 
have access to these agreements.” See March 19, 2001 Multi-State Report, at p. 21. 
Staff, however, believes requiring the CLECs to obtain approval of the landowner in all 
instances before the CLEC may o6tain a copy of the underlying right of way or other 
landowner agreement is an unreasonable burden on the CLEC. Qwest should be 
required to eliminate the requirement for pnor landowner approval before disclosure of 
underlying landowner/right of way agreements. 

4. Cure of CLEC Breaches 

49. Regarding cure of CLEC breaches, Qwest has agreed to delete the Consent 
Regarding Access Agreement form in Exhibit D that contained the notice and cure 
obligations. Qwest has agreed to this change in the Multi-State proceeding and submitted 
revisions to Section 10.8 and other provisions of Exhibit D to delete references to that 
form. With that change proposed by Qwest, Staff considers this issue now closed. 

5. p 

50. Regarding AT&T’s and MCIW’s concern that the timeline Qwest pioposed 
in its hizona SGAT provides too much time for Qwest to respond to unusually large 
requests for access to poles, ducts, conduits, and rights-of-way, Qwest has agreed to 
amend the SGAT, consistent the conclusions reached in the Multi-State workshop, to 
include a presumption that Qwest will respond to pole, conduit, and right-of-way requests 
in 45 davs. Id. The SGAT will permit Qwest to seek relief from that requireme1.t an a 
case-by-case basis. AT&T opposes this resolution. 

51. Staff agrees with the CLECs. The FCC’s rule and orders require a 45 day 
response period without any express exceptions. Particularly persuasive is ,he FCC’s 
decision in the Cavalier Telephone Company case. In that case, the FCC’s decision is 
clear that the number of poles requested does not alter the requirement to grant or deny 
access to poles, ducts or rights-of- xay within 45 days. Cavalier TeIephone at para. 15. 

52. Staff recommends that Qwest be required to modify its SGAT to be 
consistent with the above resolution. Staff recommends that Qwest be required to submit 
its revised SGAT to all parties for review prior to approval. 

11. CONCLUSIONS OF LAW 

1. 47 U.S.C. Section 271 contains the general terms and conditions for BOC 
entry into the interLATX uarkei. 
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2. Qwest is a public service corporation witri.. +.L rneming cjf Article 
XV of the Arizona Constitution and A.R.S. Sections 40-22 8. (md 40-282 and the Anzona 
Commission has jurisdic:ion over Qw2st. 

3. Qwest is a Bell Operating Company as defined in 47 U.S.C. Section 
153 and currently may only provide interLATA services originating in any of its in- 
region States (as defined in subsection (I)) if the FCC approves the applicaiion under 47 
U.S.C. Secrion 271(d)(3). 

4. The Arizona Commission is a "State commission" as that term is defined 
in 47 U.S.C. Section 153(41). 

5. Pursuant to 47 U.S.C. Section 271(d)(2)(B), before malang an)' 
determination under this subsection, tbe FCC is required to consult with the State 
commission of any State that is the subject of the application in order to verify the 
compliance of the Bell operating company with the requirements of subsection (c). 

6 .  In order to obtain Section 271 authorization, Qwest must, inter alia. meet 
the requirements of Section 271(c)(2)(B), the Competitive Checklist. 

7. Checklist Item No. 3 requires Qwest to provide "[n]ondiscriminatory 
access to the poles, ducts, conduits, and rights-of-way ovmed or controlled by the [BOC] 
at just and reasonable rates in accordance with the requirements of section 224." 

8. Qwest's provision of access to the poles, ducts, conduits, and rights-of- 
way owned or controlled by the [BOC] at just and reasonable rates in accordance with the 
requirements of section 224 is no longer subject to dispute. 

9. Based upon the testimony, comment and exhibits subr.ii,;ed, Qwest 
complies with the requirements of Checklist Item No. 3 .  
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QWEST CORPORTION 
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ORDER 

$en Meeting 
lecember 20,2001 
’hoenix, Arizona 

BY THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

2nzona Corporation Commission (“Commission”) Ends, concludes, and orders that: 

FINDINGS OF FACT 

1. On February 16, 2001, the Commission issued Decision No. 63384, conditionally 

ipproving Qwest’s compliance with Section 271 of the Telecommunications Act of 1996 (“1996 

4ct”) Checklist Item No. 10 -Databases and Associated Signaling. 

2. The 1996 Act added Section 271 to the Communications Act of 1934. The purpose of 

Section 271 is to sp.ecify the conditions that must be met in order for the Federal Communications 

Zommission (“FCC”) to allow a Bell Operating Company (“BOC”), such as Qwest Corporation 

Y‘Qwest” or the “Company”), formerly known as US WEST Communications, Inc. (“US WEST”)’ to 

provide in-region interLATA services. The conditions described in Section 271 are intended to 

determine the extent to which local phone service is open to competition. 

3.  Section 271 (c)(2)(B) sets forth a fourteen point competitive checklist which specifies 

the access and interconnection a BOC must provide to other telecommunications carriers in order to 

satisfy the requirements of Section 271. Section 271 i c f ? h  t3)(x) reqrirss a BOC desirin; !q make an 

application pursuant to Section 271 to provide or O ~ I L  &o provide “in]ondiscriminatory access to 

’ For purposes of h s  Order, all references to US WEST have been uanged to Qwest 
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atabases and associated signaling necessary for L ~ routing and completion.” 

-+_ In Decision I;o. 63384, the Commission found thai all issues raised in the Arizona 

Vorkskqx ;<ere resolved alid that Qwest met the requiremciits of Checklist m NO. 10, subject to 

)west updating its SG.‘J to incorporate language agreed upoli by the parties in o:\er region 

Yorkshops and resolution by the Hearing Division of how to treat issues arising in other jurisdictions 

.Aer the record in Arizona has closed. 

5. On March 26, 2001, the Hearing Division issued a Procedural Order setting forth 

irocedures for supplementing the record in Arizona for impasse issues that arise in other jurisdictions 

ifter the Workshop has concluded in Arizona. Pursuant to the March 26, 2001, Procedural Order a 

party may request to supplement the record in Arizona by filing a brief within 10 business days from 

he date the issue is first declared at impasse in another jurisdiction. Other parties file replies to the 

equest within 7 business days, and Staff files a report, including its procedural and substantive 

ecommendations for the resolution of the dispute. 

6. On April 9, 2001, AT&T Communications of the Mountain States, Inc. (“AT&T”) and 

NorldCom, Inc. (“MCIW’) filed a request to supplement the record regarding Checklist Items Nos. 

I, 7, and 10 with disputed issues raised in other region workshops. 

7. On April 17, 2001, Qwest filed a response to AT&T’s and MCIW’s Request to 

Supplement the Record Regarding Checklist Items Nos. 3,7,  and 10. 

8. On October 12, 2001, Qwest filed a Supplemental Response to AT&T’s and 

WorldCom’s Request to Supplement the Record Regarding Checklist Items Nos. 3 .  7. And 10. 

9. On November 2, 2001, Commission Staff filed its Supplemental Report on Checklist 

Item No. 10 -Access to the Calling Name Assistance (“CNAM”) database. 

10. In SGAT Szctions 9.17.2.3 and 9.17.2.4, Qwest proposes to limit CLEC access to the 

CNAM database to individual qnxries, as opposed to obtaining bulk transfer of all of the database. 

MCIW argJss !ha+ the &‘per dip” or “per query” access that Qwest permits CLECs is grossly inferior 

to the acccss Qwest itself eninys and will create discrimirltory advantag;; fc- Qwest. MCIW asserts 

tt.2: %lk access to :h . CNAM database would allow CLECs to structure their uatabascs to suit their 

ci.:stomers’ needs as contemplated by the 1996 A L ~ .  MCIW claims that the access it seeks would 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

I8 

19 

2c 

21 

2; 

, 

DOCKET NO. T-00000A-97-0238 

iermit it to pru Jide Caller ID service to its customers with the same level of efficiency as Qwest, and 

hat limiting it to per-query access prevents MClW from controlling the service quality, management 

if ti-.c database, or ,‘ion; adding new feature,. 

11. MCIW also argues that because such access was technically infeasible, the X C  

imited a c c s  to the calling name databases by means of the signaling network. In this case, MCIW 

lrgues access is technically feasible by means other than the signaling network, and should be 

equired. 

12. Qwest argues that MCIW’s request for bulk transfer of the CNAM database is not 

equired by FCC rules and is unfounded in both law and fact. Qwest cites FCC rulings that have 

:onsistently required access to call-related databases through signaling transfer points on a “per 

pery” basis and does not require direct access to call-related databases. Qwest cites the UNE 

?emand Order that provides “[I]ncumbent LECs, upon request, [must] provide nondiscriminatory 

tccess to their call-related databases on an unbundled basis, for the purpose of switch query and 

iatabuse response through the SS7 network.”’ Qwest also cites the Local Competition Order: “We 

tquire incumbent LECs to provide this access to their call-related databases by means of physical 

mess  at the STP [signaling transfer point] linked to the unbundled database.”’ 

13. Qwests states that the Multi-State Facilitator’s March 19, 2001 Report found that 

?west does not have to provide bulk transfer of CNAM information. The Facilitator found that 

MCIW did not presknt evidence that demonstrated that self-provisioning or the use of alternative 

iatabases would materially affect its ability to offer its services, and thus did not support a claim of 

necessity and impairment. 

14. Staff states that MCJW’s request goes beyond what is currently required by FCC rules, 

and that MCIW has stated no authority to support its proposition that FCC rules require a bulk 

transfer of the entire database. Thus, Staff does not recommend any revisions to Qwest’s SGAT 

Third Report and Order and Fourth Notice of Proposed Rulemakjng, Im&::?entation of the LI,-z! competition 
Prcvisiors of the Telecornmi--,ia:ions Act of 1996, CC Docket No. 99-238. FCC 99-238, 15 FCC Rcd 3696 77 402. 401 
(Nov. 5, 1999) (emphasis added). 

First Report and Order, Implementation of Local Competition Provisions of the Telecommunications Act of 1996. CC 
Docket now. 96-98,95-185, 11 FCC Rcd 15499 4 484 (1996). 
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elated to this issue. 

15. Staff further states that MCIW must address be “technical feasibility” isdue with thc 

C C  hefore its arguments hive merit. 

16. We concur with Staff ,nd Qwest. MCIW has not cited authority that supports its 

equest, nor has it provided sufficient information on its technical feasibility argument to permit us tc 

esolve the issue in its favor. 

17. We find that with our resolution of this issue, there are no other outstanding issues in 

lispute and that Qwest has complied with Section 271(c)(2)(B)(x) of the 1996 Act, pending if 

atisfactonly passing relevant performance measurements in the third-party OSS Test. 

CONCLUSIONS OF LAW 

1. Qwest is a public service corporation within the meaning of Article XV of the Arizona 

:onstitution and A.R.S. Sections 40-281 and 40-282 and the Commission has jurisdiction over 

)west. 

2. The Commission, having reviewed the Supplemental Report on Qwest’s Compliance 

vith Checklist Item No. 10 dated November 2, 2001, and conditioned upon Qwest passing relevant 

ierformance measurements in the third-party OSS test, concludes that Qwest has met the 

equirements of Section 271 pertaining to Checklist Item No. 10, and the Commission hereby 

tpproves and adopts the Supplemental Report on Qwest’s Compliance with Checklist Item No. 10. 

. .  

. .  

. .  
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ORDER 

IT IS THEREFORE ORDERED that the Supplemental Report on Qwest's Compliance with 

:hecklist Item No. 10 dated November 2,2001, is hereby adopted. 

IT IS FURTHER ORDERED that this Decision shall Sec$'rne effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

:HAIRMAN COMMISSIONER COMMISSIONER 

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this - day of ,2001. 

BRIAN C. McNEIL 
EXECUTIVE SECRETARY 

)ISSENT 
R:dap 
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I. FINDINGS OF FhC L 

A. PROCEDURAL HISTORY 

1. On February 16, 2091 in Decision No. 63384, the Commission approved 
Checklist Item No. 10 - Databases and Associated Signaling. 

2. IE the Conclusions of Law portion of the approved Ordx, Qwest' was 
required to update its SGAT lanzuage agreed to in other region Workshops and 
resolution by the Hearing Division /Commission of the issue of how to treat issues arising 
in other State Workshops which the parties would like to bring back to Arizona after the 
record has closed. 

3. On March 26, 2001, the Hearing Division of the Commission issued a 
procedural order indicating that a party may request to supplement the record in Anzona 
on a checklist item by filing a brief within 10 business days from the date the issue is first 
declared at impasse in another jurisdiction. Other parties were ordered to file replies to 
the request within 7 business days, and Staff shall file a report, including its procedural 
and substantive recommendations for the resolution for the dispute. 

4. On April 9, 2001, AT&T Communications of the Mountain States, Inc. 
("AT&T") and WorldCom, Inc. ("MCIW") (collectively referred to herein as ''Joint 
Intervenors") filed a request to supplement the record regarding checklist items 3, 7 and 
10. Qwest filed its supplementv response on October 12, 7001. 

* 

5. One disputed issue from other State workshops was imported into the 
record by WorldCom involving Checklist Item 10 - access to the calling name assistance 
("CNAIM") database. 

B. DISCUSSION 

1. Checklist Item No. 10 

a. FCC Reauirements 1 
i 

6. Section 271(c)(2)(B)(x) of the Telecommunications Act of 1996 requires a 
section 27i applicant to provide or offer to provide "[n]ondiscnminatory access to 
databases and associated signaling necessary for call routing and cov.pletion." 

As of the dare of &IS Report, U S WEST has merged wlth Qwesr ~ o r p c  ,,ion, whch  merge. was I 

approved by the Anzona C o m s s i o n  on June 30,2000 
WEST have been changed to Qwest 

For purpobes of this Report, all references to U S  
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7. Section 271(c)(2)(B)(ii) of the Act require3 : .':tion 27lappiicant to 
demoL;5rcate that it offers "[i!!mdiscriminatcry xcess to neh\.i)rk elements in accordance 
with thc requireinents of sections 25l(c)(3) and 252(d)(I)." 

5. Section 25'(c)(3j in t u u  establishes an incuxnbent LECs "duty to provide, 
to any requesting telecommunications carrier for the provision of a telecommunications 
service, nondiscriminatory access to network elements on an unbundled basis at any 
techcally feasible poin: 3n rates, ferns, and conditions that are j a t ,  reasonable, and 
nondiscriminatory in accordance with the terms and conditions of the agreement and the 
requirements of [section 2511 ... and section 252." 

b. Disuuted Issues From Other Repion 
Workshops 

1. Summarv of CLEC's Position 

9. MCIW states that Qwest refuses to provide CLECs full access to its 
CNAM database. Id. at p. 31. Qwest proposed to Limit CLECs access to the CNAM 
database to individual queries, as opposed to obtaining bulk transfer of all of the 
database. Id. This is reflected in Qwest's SGAT Sections 9.17.2.3 and 9.17.2.4. Id. In 
the case of the CNAM database, "per dip" or "per query" access is grossly inferior to the 
access Qwest itself enjoys and will create discriminatory advantages for Qwest. Id. at p. 
32. Bulk access to the CNAM database would allow CLECs to structure their databases 
to suit their customers' needs as contemplated by the Act. Id. The query-only access 
makes CLECs dependent on Qwest's systems and prevents CLECs from structuring their 
own calling name databases to provide efficient, equal-in-quality service to their 
customers. Id. Only by requiring bulk transfer of the CNAM database with updates, can 
the Anzona Commission assure the nondiscriminatory access to the UNE tnat the Act 
requires. Id. - 

. 

10. While Qwest argues that Rule 51.319 limits access to a per dip or per 
query basis, the FCC concluded that complete and global access to a LEC's CNAM 
database was. not "technically feasible" over a signalir?s network. Id. at p. 32. However, 
MCIW is not seeking access to the database over the signaLing network. Id. at p. 33. 
Rather, global access is technically feasible by means other than the signaling network in 
much the same way MCIW populates its directory assistance databases. Id. Qwest must 
provide access to the entire databae in order to satisfy the Act's nondiscriminatory 
access requirement. Id. 

11. The access MCIW seeks would permit it to provide Caller ID service to its 
wsr?mers hith tht same ievel of efvyiency ~ . s  Qwest. Id.  at p ,  33. Limiting VCIW to a 
px-qutry or kr" access prevents MCIW from controlling the service quality, 
,__ Jna,lr;,ent of thz ~;Lku-ie, nr from adding new features, thereby al1owi.- 1 ,:niy th: 
p:.:i;ion of inferioi 5.7. ice. Id. Thus, by enjoying superior access to its CNPUbf daiz - 
data that cannot be accessed or used anywhere else except on a per query bazis - Qwest 
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limit.. I ~ C J W  to an i n , a ~ u r  senice that it can provide more efficiently, quickly, and 
cheaply. Id. at p. 34. 

2. Summan of Owest’s Response 

12. Qwest argued that MCIW’s request for a bulk transfer of the CNAM 
database fails to meet MCIW’s burden of establishing that h s  new issue affects Qwest’s 
compliance with either Section 251 or 271. Id. at p. 12. Qwest argued that MCIW’s 
request is not required by FCC rules and is unfounded in both law and fact. Id. Qwest 
stated that the FCC has consistently required access to call-related databases through 
signaling transfer points on a “per query” basis. Id. at p. 13-14. Qwest states that MCIW 
has provided no legal authority for the proposition that FCC rules require a d k  transfer 
of the entire database. 

13. Qwest further stated that in the March 19, 2001 Report, the Multi-State 
Facilitator found that Qwest does not have to provide bulk transfer of CNAM 
information. The Facilitator found that MCIW did not present evidence that would 
demonsuate that self-provisioning or the use of alternative databases would materially 
affect its ability to offer its services. This failure to make more than a very general and 
factually unsupported claim of necessity and i m p a h e n t  led to the conclusion that 
LMCIW has not established the conditions that would call for the establishment of bulk 
transfer of the CNAM database. (Report at page 39) 

16. Qwest argues that the Commissions for the States of Iowa, Montana, New 
Mexico, North Dakota, Utah and Wyoming have adopted the Facilitator’s 
recommendation. Qwest claims this was also the recommendation and decision of the 
Staff and Commissions in Washington, Oregon and Colorado. 

3. . Discussion and Staff Recommendation 

17. MCIW’s request goes beyond what is currently required b,y FC.C rules. 
The FCC’s rules currently require access to call-related databases through signaling 
transfer points on a “per query” or “per dip” basis. Id. at p. 13-14. MCIW has cited no / authority for the proposition that FCC rules require a b u k  transfer of the entire databse. 

The administrative law judges in Washington and Oregon and the 
Faditator in the Multi-State proceeding all determined that Qwest’s policies allowing 
xcess on a “per dip” cr “per quer,” basis compiy with 47 U.S.C. $ 271(c)(2)(B)(x). Id. 
at p. 14. ACC staff has  verified the preceding information provi id  by Qwest. StaL: 
agrees with !he resolu.. : I ,  oithis issue for the reasons stated in para. 17 above 2nd for the 
additional reEms cited in the Multi-State Report. 

j Id. 

18. 
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19. FI;ially, MCIW’s claim that it must have hiilk access to the CNAM to 
populate and maintain its own calling-name database shouL be raised before the FCC. 
Id. at ?. 17. Staffbelieves that the FCC must first address the “ iechca l  feasibility” issue 
befor.: MCIWs arguments in t h ~ s  regard would have merit. h addition, the SGAT in no 
way precludes MCrW from developin: its own calling-name dalabase, should it choose 
to do so. 

c. Verification of Compliance 

20. No outstanding issues remain on Checklist Item 10. Based upon the 
testimony, comment and exhibits submitted, Staff recommends that Qwest be found in 
compliance with the requirements of Checklist Item 10. 

11. CONCLUSIONS OF LAW 

1. 47 U.S.C. Section 271 contains the general terms and conditions for BOC 
entry into the interLATA market. 

2. Qwest is a public service corporation within the meaning of Article 
XV of the Anzona Constitution and A.R.S. Sections 40-28 1 aqd 40-282 and the Anzona 
Commission has jurisdiction over Qwest. 

3. Qwest is a Bell Operating Company as defined in 47 U.S.C. Section 
153 and currently may only provide interLATA services originating in any of its in- 
region States (as defined in subsection (I)) if the FCC approves the application under 47 
U.S.C. Section 271(d)(3). 

4. ’ The Arizona Commission is a “State commission” as that term i. defined 
in 47 U.S.C. Section 153(41). 

5 .  Pursuad to 47 U.S.C. Section 271(d)(2)(B), before malung any 
determination under this subsection, the FCC is required to consult with the State 
commission of any Stare that is the subject of the application in order to verify the 
compliance of the Bell operating company with the requirements of subsection (c). 

i hi order to obtain Section 271 authorization, Qwest must, inter alia. meet 
I 

6. 
the requirements of Section 271(c)(2)(B), the Competitive Checklist. 

7 
I ,  Checklist Item No. 10 requires Qwest to provide access or offer to provide 

“[n]ondiscriminato~y access to databases and associated signah: ner : s s q  for call 
rouiing ;md completion.” 

8. Qwest provides nondiscriminatory access tu its signaling network and 
call-related databases through the terms of its proFsed SGAT as well as the terms of 
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Commission-approved intcrconnection a"- -.-:nts. Although full access to the CNAM 
Datab-e was an impasse issue in other junsdictions, it was not ar. issue in Arizona. Had 
it been one, Anzona would have accepted the resolution described in the Multi-State 
Facilitator's report 

9. Based upon the testimony, comment and exlnbits submitted, Qwest 
complies with the requirements of Checklist Item No. 10. - 

I 
. -  

i 
i 
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